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2019 AUGUST ADVOCACY GUIDE  
SURPRISE BILLING  
Thank you for your help delivering our message on surprise billing to members of Congress during August 
recess. As you know, August is when your representatives are meeting with constituents and taking the 
temperature on how they’re doing so far. They want to hear from you! It’s essential that we take 
advantage of this opportunity to tell them loud and clear that any insurer-controlled benchmark for 
out-of-network care is unacceptable.  

Throughout August your members of Congress are likely holding small meetings, town halls, site visits, 
and fundraisers so that you can speak to them face to face. If you’re an OrthoPAC member the PAC may 
be able to help with the contribution necessary to attend a fundraiser. Call the nearest district office of 
your member of Congress to set up a meeting or ask about town halls. If you need contact information or 
you’re not sure who represents you in Congress you can look it up at www.house.gov and 
www.senate.gov.   

Below you’ll find background, talking points, and reference items to prepare you for this conversation.  
Please contact Jordan Vivian in the AAOS OGR at vivian@aaos.org or 202-548-4153 with any questions or 
if you need assistance locating events or contact information. And let us know how your interaction went 
so we can keep track!  

If you’d like to help but can’t get to an event we can also help you write an op-ed or letter to the editor in 
your local paper. If you haven’t yet, please also take a moment to write your members of Congress on this 
important issue. For updates on surprise billing and other orthopaedic advocacy priorities follow 
@AAOSAdvocacy on Twitter. 

AAOS is also supporting a patient grassroots platform, 
www.outofthemiddle.org, which has successfully driven 
patients to reach out to members of Congress in support of 

IDR. Feel free to share this site with patients and others that are interested in preserving fair payment. 

BACKGROUND 

“Surprise billing” occurs when a patient receives a bill for an out-of-network service that they didn’t 
expect. High-profile cases of patients receiving surprise bills, including a teacher who was charged 
$109,000 for care after a heart attack, have intensified pressure on Congress to address this problem. The 
president has held two public events calling for legislation on surprise billing and Congressional leaders 
have publicly promised him they would have a bill passed this year. 

As a compromise solution, the physician community has coalesced around the New York model, which 
holds patients harmless and sets up an Independent Dispute Resolution (IDR) process when a bill is 
disputed between a physician and the insurer. It’s baseball-style, meaning the arbiter considers the 

https://www.aaos.org/advocacy/pac/about/?ssopc=1
http://www.house.gov/
http://www.senate.gov/
mailto:vivian@aaos.org
http://go.aaos.org/c000300L0woT0pyKS00TH00
https://twitter.com/aaosadvocacy?lang=en
http://www.outofthemiddle.org/
http://www.outofthemiddle.org
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physician’s bill and the offer from the 
insurance company and the arbiter chooses 
one, with the loser paying the arbitration costs. 
Crucially, the arbiter considers an independent 
database of charges called FAIR Health when 
making their decision. The model has been 
successful in New York at bringing down 
instances of out-of-network bills as providers 
and plans are both incentivized to come to the 
table and negotiate a fair rate. 

Unfortunately, Congress has favored a federal 
benchmark for out-of-network bills instead of 
an IDR process. This is also the insurers’ 
favored approach. On June 26, the Senate 
Health, Education, Labor and Pensions (HELP) 
Committee passed the “Lower Health Care 
Costs Act” (S.1895), a bill that would create a 
benchmark for out-of-network bills tied to the 
median in-network rate, allowing insurers to 
systematically drive down rates.  

On June 17, the House Energy and Commerce 
Committee was set to pass a very similar 
benchmark as part of the “No Surprises Act” 
(H.R.3630). Following months of advocacy in 
favor of a solution that preserves physicians’ 
ability to negotiate fairly with providers, 
however, the committee included an IDR 
process in the final version. AAOS still has 
concerns that the legislation directs the arbiter 
to consider the median in-network rate 
calculated by the insurer as opposed to an 
independent database of charges. The 
legislation also includes a $1250 threshold, 
under which payments would not be eligible 
for IDR and would be paid at the median in-
network rate. 

AAOS is advocating for aligning the legislation 
more closely with the successful New York 
model, as Rep. Raul Ruiz MD (D-CA) and Rep. 
Phil Roe MD (R-TN) do in their “Protecting 
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People from Surprise Medical Bills Act” (H.R.3502). Dr. Ruiz was also one of the principal authors of the 
amendment that inserted IDR into the committee’s legislation. 

The No Surprises Act is expected to come to the House floor for a vote this fall following possible 
hearings in other committees. AAOS will continue to advocate for protecting patients while preserving 
physicians’ ability to negotiate and avoiding a government-set rate for out-of-network bills.  

TALKING POINTS 

• Support an Independent Dispute Resolution (IDR) process because it’s the only way to ensure a 
fair playing field. A benchmark tied to median in-network rates will be used by insurers to 
systematically drive down rates. There is already evidence of insurers using the possibility of a 
benchmark as an excuse to offer artificially low contracts to providers. 

• Government rate-setting of out of network payments to median in-network amounts gives 
insurers no incentive to contract with on-call physicians as they can rely on the statutory rate. 
This removes any market forces that draw the best providers to areas where their services are 
most needed and does not consider cases where the minimum payment standard is insufficient 
due to the complexity of the patient’s medical condition or other factors. 

 

• The House Energy and Commerce legislation now contains an IDR process, which is a positive 
development, but more work is needed to make sure the IDR is effective. The threshold of $1250 
should be lowered to include more procedures and the arbiter should be directed to choose the 
best offer based on an independent database of charges, not the insurer-dictated median in-
network rate. 

https://www.highyieldscript.com/take-action-against-the-benchmark-solution/
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• IDR does not involve patients. Patients must be held harmless and should be responsible only 
for their in-network cost-sharing. The Ruiz bill and all serious proposals accomplish this. 

• The “baseball style” IDR process contained in the Ruiz bill is modeled on a proven solution that’s 
working in New York and according to a Georgetown study has reduced out-of-network billing 
by 34%. The reduction in out-of-network bills is evident across nearly all hospitals, including those 
that previously had high rates of out-of-network billing. 

• The New York model and the Ruiz bill rely on a truly independent database to determine usual 
and customary rates. Results in New York have disproven the argument that using such a 
database of charges will allow providers to inflate charges, as one study found a 13% average 
reduction in physician charges since the law’s enactment. 

• The true cause of surprise medical bills are narrow, inadequate networks of health care providers. 
To ensure network adequacy, AAOS supports incorporating specific, quantitative standards that 
require insurance networks to maintain a minimum number of active primary and specialty 
physicians, accurate updated physician directories, and provide transparent out-of-network 
payment options for patients. 

REFERENCE ITEMS 

1. Article in Modern Healthcare following Energy and Commerce vote 
2. Rep. Phil Roe, MD (R-TN) Op-ed in support of his surprise billing legislation 
3. Article in Forbes in support of IDR 
4. Georgetown Case Study on New York Law 
5. AAOS Letter to the House Energy and Commerce Committee 7/11/19 
6. AAOS Opposition Statement to Senate HELP Committee Proposal 

https://georgetown.app.box.com/s/6onkj1jaiy3f1618iy7j0gpzdoew2zu9
https://georgetown.app.box.com/s/6onkj1jaiy3f1618iy7j0gpzdoew2zu9
https://www.modernhealthcare.com/politics-policy/providers-notch-wins-house-surprise-billing-legislation
https://www.tennessean.com/story/opinion/2019/07/23/surprise-billing-act-serves-patient/1796533001/
https://www.forbes.com/sites/ikebrannon/2019/07/21/we-need-a-true-market-solution-to-fix-surprise-billing-in-healthcare/#28ffff4e3141
https://georgetown.app.box.com/s/6onkj1jaiy3f1618iy7j0gpzdoew2zu9
http://newsroom.aaos.org/media-resources/Press-releases/opposition-to-senate-help-surprise-billing-proposal.htm?_ga=2.213119124.1471310725.1564421473-1443721228.1519075839
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